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JURISDICTIONAL

This case was t r a n s f e r r e d

by t h e Utah Supreme Court to

Utah Court of Appeals on J a n u a r y
originally

vested

provisions

of

in

the

Article

STATEMENT

23f

Utah Supreme C o u r t
VIII

Section

C o n s t i t u t i o n , U.C.A. S e c t i o n 78-2-2
of

the

Rules

conferred

of

the

Utah

on t h i s Court

and 78-2a-3 ( 2 ) ( j )

1990.

3 of

Jurisdiction
pursuant
the

Utah

the
was

to

the

State

(1953 as amended) , and Rule 3

Supreme

p u r s u a n t to

Court.

Jurisdiction

U.C.A. S e c t i o n s

is

78-2-2(4)

(1953 as amended), and Rule 4A(a) of t h e Rules

of t h e Utah Court of A p p e a l s .

i

STATEMENT

1.

OF

ISSUES

Were there genuine issues of material fact presented by

the pleadings, answers to interrogatories, admissions on file,
and affidavits, concerning whether the subject insurance contract
was an integrated contract or whether the insurance contract
language was ambiguous, which would preclude the trial court from
granting summary judgment?

2.

Did the trial court commit reversible error in basing

its ruling and order of summary judgment on factual findings,
concerning the intent of the parties vis-a-vis the insurance
contract provisions, derived from extrinsic and parol evidence
improperly received and considered by the court?

3.

Was it reversible error for the trial court to find

that the insurance contract terminated prior to April 1, 1988,
and without notice of cancellation to the insured, contrary to
both the plain meaning of the insurance contract and to Utah law
and policy regarding the interpretation and construction of
insurance contracts?

o

IN THE COURT OF APPEALS OF THE STATE OF UTAH
STUART, INC., a Utah
corporation,
Plaintiff/Appellant,
Case No. 900052-CA
Category No. 14b

vs.
JOHN DEERE INSURANCE COMPANY,
Defendant/Respondent.
STATEMENT

OF

CASE

Plaintiff filed this action in the Second Judicial District
Court, Davis County, alleging breach of insurance contract and
bad faith denial of insurance claim (R.l-5).

Defendant filed its

Answer (R.16-19), and then moved for summary judgment (R.24, 25).
Plaintiff filed a cross-motion for summary judgment

(R.107-109).

The facts presented to the trial court were undisputed excepting
certain

extrinsic

and

parol evidence

(R.93, 94, 118, 1 9 5 ) .

Plaintiff objected to the court, considering extrinsic and parol
evidence, presented by the Defendant
T.5, 9, 10).

(R. 94, 95, 146, 177, 178;

The Court did in fact consider and rely upon such

extrinsic and parol evidence in formulating its ruling and order
and granted summary judgment to Defendant

(R.196, 197, 204-206).

The Court found that the subject insurance contract terminated of
its own terms prior to the date of Plaintiff's loss, and that

notice of cancellation

of insurance was not necessary to make

such termination valid (R.197, 206),
STATEMENT
On or about December
purchased

FACTS

20, 1983, Stuart, Inc.,

("Stuart")

a 1984 John Deere 510B Wheel Loader Backhoe, Serial

No. BF707463 through a retail
Deere

OF

Equipment Company

contract

with

John

(R.7, 28, 3 7 ) .

Property

insurance was provided by John Deere Insurance Company

(R.9, 27,

28).

Industrial

installment

The loan was to be paid in full on April 1, 1988 (R.2, 7-

10, 26-28, 37-38).
The insurance policy issued by John Deere Insurance Company
and in force at the time of the purchase of the backhoe was an
updated inland marine policy, Policy No. IM-14319, dated January
1, 1982 (the "Insurance Contract")
A).

(R.64, 65, 67) (See Addendum

The policy's stated expiration date for insurance coverage

was April 1, 1988 (R.4, 29, 30). The dates of insurance coverage
were stated on the Retail Contract Acceptance Form
Form"),

which

included

a Certificate

("Acceptance

of Physical

Damage

Insurance, as being effective from December 20, 1983 until April
1, 1988 (R.9) (See Addendum C) .

In addition, the front page of

the actual policy stated that it was in effect from January 1,
1982,

"Until Cancelled"

(R.67).

Barring default or other

such

event terminating the insurance prematurely, the backhoe was to
be insured through April 1, 1988, under such policy

4

(R.29, 30).

Stuart

made

all

insurance

p a y m e n t s , made all

installment

payments, and generally performed all its obligations under the
purchase contract for the backhoe on a timely basis
7, 17, 28, 39-44).

(R.2, 3, 4,

An insurance premium of $2,972.29 was paid by

Stuart for physical damage insurance coverage on the backhoe, for
the term of coverage between December 20, 1983 and April 1, 1988
(R.7,9) .
John Deere Insurance Company did not terminate the insurance
on

the backhoe

Insurance

under

the

cancellation

Contract, nor did

it terminate

compliance with any provision contained

provisions
such

on

insurance

the
in

in Utah State statutory

law relating to cancellation of insurance, nor did it ever give
notice of cancellation to Stuart prior to April 1, 1988

(R.119,

125) .
On or about February 5, 1988, Stuart made a final payment on
its obligation under the contract for purchase of the backhoe,
paying the purchase obligation in full earlier than required (R.
28).

However, the UCC filings evidencing the security

of John Deere
1988,

and

had

in the backhoe remained
not

been

formally

interest

in place as of March 9,

released

by

John

Deere

(R.32;T.17).
On March 9, 1988, the backhoe was destroyed by a fire of
unknown origin;

thereafter, Stuart made its claim in a timely

fashion under its "Insurance Contract," which insurance claim was

R

denied by John Deere I n s u r a n c e Company ( R . 2 8 ) .
John Deere I n s u r a n c e Company i n t e r n a l l y

credited

Stuart's

account in t h e i n s u r a n c e company's r e c o r d s for unearned

insurance

premiums on or about February
did

not

actually

premiums u n t i l

receive

after

5, 1988

the

the f i r e

(R.44).

refund

of

destroyed

However,

unearned

Stuart

insurance

the backhoe

on

(R.44;

T.17) .
The I n s u r a n c e

Contract

Deere I n s u r a n c e Company,
actual

insurance

was p r e p a r e d

and S t u a r t

policy

until

did

after

unilaterally
not

the

see

fire

nor

by John
read

the

destroyed

the

backhoe on iMarch 8 r 1988 (R.64, 124).
John

Deere

Contract

was

pursuant

the

terminated

Company c o n t e n d s
automatically

that

the

last

entitled

"Attachment

sentence

of

such

of

Insurance

on F e b r u a r y

to t h e o r i g i n a l paragraph 3 of t h e p o l i c y ' s

Sales F l o a t e r ,
in

Insurance

5,

Installment

I n s u r a n c e , " which

provision:

t e r m i n a t e s when t h e a c t u a l m a t u r i t y d a t e of

"This

the note

1988,

stated

insurance
is

reached

or t h e d a t e on which t h e s e c u r i t y i n t e r e s t of John Deere in s a i d
equipment
Insurance

terminates,
Company

whichever

contends

first

that

occurs."

payment

John

by S t u a r t

Deere
of

the

o b l i g a t i o n on the backhoe in f u l l on F e b r u a r y 5, 1988 r e s u l t e d
the automatic

termination

of the " I n s u r a n c e C o n t r a c t , "

John Deere I n s u r a n c e Company d i d n o t h a v e
notice

required

under

the

cancellation

6

in

and

that

t o comply w i t h

the

provisions

of

the

Insurance

Contract

or

under

Utah

State

law

to have

this

termination take effect (R.29-33, 68, 119-121).
However, the policy was amended by an endorsement provision
effective September
language

1, 1983, omitting the automatic

(the "Endorsement")

(R.81)

termination

(See Addendum

B) .

The

Endorsement amended paragraph 3 of the policy's Installment Sales
Floater,

entitled

"Attachment

of

Insurance"

(R.81).

Endorsement, in amending the primary policy, omitted

The

the last

sentence contained

in the original paragraph 3 of the policy's

Installment

Floater,

Sales

which

stated:

"This

insurance

terminates when the actual maturity date of the note is reached
or the date on which the security interest of John Deere in said
equipment terminates, whichever first occurs" (R.68, 81).
print at the bottom of the Endorsement form stated:

Small

"Nothing

herein contained shall be held to vary, waive, alter or extend
any of the terms, conditions, agreements or declarations of the
policy other than as herein stated" (R.81).
The

Insurance

Contract

contained

relating

to amendments

entitled

"Conditions," in paragraph

stated in part:

of the policy.

general

provisions

The policy's

14 relating

section

to changes,

"...nor shall the terms of this policy be waived

or changed except by Endorsement issued to form a part of this
policy" (R.76).

The policy's Installment Sales Floater contained

a provision under paragraph 22

7

entitled "Additional Conditions,"

that stated:

"All conditions of the printed policy that are at

variance or in conflict with
endorsement

attached

the terms and provisions

of any

to said printed policy are hereby waived"

(R.74) .
In order to show the intent of the parties relating to the
Endorsement, amending paragraph 3 of the Insurance Contract, the
Defendant
Contract

introduced

documents

extrinsic

to the

Insurance

(the Installment Contract and the Acceptance Form) and

parol evidence in the form of the Affidavit of Deborah Kamenetsky
(R.27, 29-31, 121-125, 128- 137).
The Affidavit

of Deborah

Kamenetsky was introduced

show that the automatic termination
Endorsement

amending

paragraph

language omitted

from

3 of the original

to
the

Insurance

Contract was omitted due to typographical and clerical error on
the part of John Deere Insurance Company, and that it was not the
intent of John Deere Insurance Company to omit this
from

the Insurance Contract

provision

at the time of amendment

(R.121-

any

to

125, 128-137).
Plaintiff

argued

"Insurance Contract,"

that

extrinsic

documents

and the Affidavit of Deborah

the

Kamenetsky,

as parol evidence, should

not be considered

by the court in

interpreting

Insurance Contract

(R. 94, 95, 146,

the integrated

177, 178; T.5, 9, 10).
The

Defendant's

Motion

8

for

Summary

Judgment

and

the

Plaintiff's Cross-Motion for Summary Judgment came on for hearing
before Douglas L. Cornaby of the Second Judicial District Court,
County of Davis, State of Utah on September 5, 1989.

The court

found that there were no genuine issues of material fact before
the court relating to such motions (R.195, 203).
In ruling in favor of Summary Judgment for the Defendant in
this matter, the court relied upon the two documents extrinsic to
the Insurance Contract

(the Acceptance Form referred

Court as a certificate

of physical damage

to by the

insurance and the

Installment Note Contract) as well as parol evidence in the form
of the Affidavit of Deborah Kamenetsky

(R.196, 197, 204-206).

The court relied on this extrinsic and parol evidence to €>xplain
and help determine the intent of the Defendant in relation to the
terms of the Insurance Contract
specifically
Contract

were

(R.195-197, 204-206).

found that the Acceptance Form and the Installment
not part

extrinsic documents

of

the

Insurance

to that contract

specifically made a finding, based
extrinsic

The court

Contract, but

(R.196).

The court also

on Defendant's

proffer

and parol evidence, that the Endorsement

paragraph 3 of the original
language relating

Installment Sales Floater

to termination

were

of

amending
omitted

of the contract only due to

typographical or clerical error, by mistake on the part of the
Defendant

(R.196, 197, 205).

The court ruled that the Insurance

Contract was not cancelled by the Defendant, but that it expired

automatically upon payment in full of the installment note by the
Plaintiff, and that compliance with the statutory or contractual
cancellation requirements was not necessary
SUMMARY

OF

(R.197, 206).

ARGUMENT

I.
In ruling
Judgment,

the

determination

upon

the Motion and Cross-Motion

trial

court

was

faced

with

for

the

Summary

threshold

of whether the subject Insurance Contract was an

integration of the parties1 insurance agreement, and whether the
language of the contract was ambiguous.
If

the

court

decided,

as a matter

of

law,

that

the

Insurance Contract was integrated and unambiguous, it was then
precluded from considering extrinsic or parol evidence, and was
limited to considering only the information contained within the
four corners of the Insurance Contract.

If the court determined

that integration or ambiguity of the Contract was at issue, it
was precluded from granting summary judgment, since resolving the
factual

issues of

integration or ambiguity of a contract is a

task for the jury at trial, rather

than

for the judge, upon

motion, as a matter of law.
The trial

court

committed

reversible

error

in granting

summary judgment based on factual findings derived from extrinsic
and parol evidence
court pursuant

improperly

to the motion

10

received

and considered by the

and cross-motion

for

summary

judgment.

II.
The c o u r t
subject

Insurance

Plaintiff's
Plaintiff
four

committed

loss,

error

corners

of

discharge

that

the

to

date

of

notice

to

March 9,

1988, and w i t h o u t proper

amended

automatic
the

prior

ruling

terminated

the

of

in

Contract

of c a n c e l l a t i o n of i n s u r a n c e .

language a l l o w i n g
upon

reversible

No p r o v i s i o n w i t h i n

Insurance

termination

underlying

the

of

Contract

contained

insurance

indebtedness

or

agreement, and w i t h o u t proper n o t i c e of c a n c e l l a t i o n .
Insurance

Company h a s admitted

cancellation
insurance

to t h e

coverage

Plaintiff,

that
nor

it
did

cancel

prior

t o March 9,

1988.

coverage was not c a n c e l l e d

and did not

terminate

insurance policy,

g r a n t e d in favor of
Statutory
termination
cancellation.

of

and

security
John Deere
of

Plaintiff's

Since

insurance

automatically

p r i o r to the d a t e of l o s s of March 9, 1988, P l a i n t i f f
by the s u b j e c t

coverage

did not give n o t i c e
it

the

was covered

and summary judgment

should

be

Plaintiff/Appellant.
policy

insurance

considerations
coverage

without

also
proper

preclude
notice

of

ARGUMENT
POINT I:
THE GRANTING OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT WAS IMPROPER,, WHERE MATERIAL
FACTUAL ISSUES RELATING TO INTEGRATION AND
AMBIGUITY OF THE INSURANCE CONTRACT HAD BEEN
PROPERLY RAISED.
In this case, the trial court was faced with the threshold
determination

of whether the Insurance Contract was integrated

and unambiguous.
1985);

Union Bank v. Swenson, 707 P.2d 663, 665 (Utah

Faulkner v. Farnsworth, 665 P. 2d 1292, 1293 (Utah 1983);

See also, Eie v. St. Benedict's Hospital, 638 P.2d

1190, 1194

(Utah 1981).
The Defendant raised the issue of integration and ambiguity
of the contract in asserting in its various memoranda
of

its summary

in support

judgment motion that the court should consider

documents extrinsic to the Insurance Contract

(the

Contract and Acceptance Form) and parol evidence

Installment

(the Affidavit

of Deborah Kamenetsky) to show that the parties1 intentions were
contrary to the plain meaning of the language contained

in the

amended Insurance Contract (R.26-33, 117-125).
The Plaintiff

responded by asserting

that the Insurance

Contract was unambiguous and clear on its face, and therefore,
the court should not consider

the above mentioned

documents

extrinsic to the Insurance Contract or the Affidavit of Deborah
Kamenetsky in ruling on the summary judgment motions

(R. 94, 95,

146, 177, 178; T.5, 9, 10).
The issue of whether a writing that is before the court is
an integration adopted by the parties as the complete expression
of their bargain
jury.

is a question of fact to be resolved by the

Ringwood v. Foreign Auto Works, Inc., 671 P.2d

(Utah 1983);

182, 183

Eie v. St. Benedict's Hospital, 638 P.2d at 1194;

Union Bank v. Swenson, 707 P. 2d at 665;

See also, Colonial

Leasing Co. v. Larsen Bros. Const., 731 P.2d 483, 486-487 (Utah
1986) .
to

Parol or extrinsic evidence may be admitted to the jury

resolve

the

integrated,

factual

once such

issue

issue

of whether

is raised

the

contract

to the court.

is

See,

Ringwood v. Foreign Auto Works, Inc., 671 P.2d at 183; Eie v. St.
Benedict's Hospital, 638 P. 2d at 1194;
707 P.2d

Union Bank v. Swenson,

at 665; See also, Colonial Lease Co. v. Larsen Bros.

Const., 731 P.2d at 486-487.
Likewise, after a court makes a legal determination that
ambiguities exist in a contract, parol or extraneous

evidence

becomes admissible to determine the factual issue of the parties'
intentions concerning the ambiguity.
P. 2d at 1293.

Faulkner v. Farnsworth, 665

Because the issue as to what the parties intended

vis-a-vis the ambiguous or uncertain language of the contract is
a factual issue, "...a motion for a summary judgment may not be
granted if a legal conclusion is reached that an ambiguity exists
in the contract...." Id.

13

"This court has often stated the standard of
review for summary judgments* In reviewing a
summary judgment, we must evaluate all the
evidence and all reasonable inferences fairly
drawn from the evidence in a light most
favorable to the party opposing summary
judgment to determine whether there is a
material issue of fact to be tried.
The
movant is entitled to summary judgment only
if he is entitled to judgment as a matter of
law on the undisputed facts." Bushnell Real
Estate Inc. v. Nielson, 672 P. 2d 746, 749
(Utah 1983).
In this case, because

the factual

issues of

integration and

ambiguity of the contract were properly raised before the court,
and because

the court acknowledged

that the intention of the

parties was an issue (a factual issue) that should be addressed
by the court, a grant of summary judgment was improper and the
trial court's

Order

of

Summary

Judgment

and

Dismissal

of

Complaint with Prejudice should be reversed.
POINT II:
THE TRIAL COURT ERRED IN BASING ITS RULING
AND ORDER OF SUMMARY JUDGMENT ON FACTUAL
FINDINGS DERIVED FROM EXTRINSIC AND PAROL
EVIDENCE IMPROPERLY RECEIVED AND CONSIDERED
BY THE COURT.
As was stated

hereinabove, the law in Utah is clear that

evidence outside the four corners of a contract

(extrinsic or

parol evidence) is admissible only to determine, as a question of
fact, whether

the parties adopted a particular writing as the

integrated, final and complete expression of their bargain; Eie
v. St. Benedict's Hospital, 638 P.2d at 1194; Ringwood v. Foreign
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i

Auto Works, Inc. , 671 P. 2d at 183;
Sec.

Life

See also, Stanger v. Sentinel

Ins, Co., 669 P. 2d 1201, 1205

(Utah 1983);

or to

determine what was intended by the parties concerning contract
language that is ambiguous or uncertain.
665 P.2d at 1293;

Faulkner v. Farnsworth,

See also, Big Butte Ranch, Inc. v. Holm, 570

P.2d 690, 691 (Utah 1977).
The general rule employed in the construction of insurance
contracts, as with all other written contracts, is that parol or
extrinsic evidence

is inadmissable to change, alter or vary the

express terms of an integrated written agreement.

Farmers Ins.

Co. of Arizona v. Zumstein, 675 P.2d 729, 734 (Ariz. App. 1983).
To preserve the sanctity of written instruments, the intent of
the parties to a written
within

integrated

the four corners of that

contract

instrument.

should

be found

See, Stanger v.

Sentinel Sec. Life Ins., 669 P.2d at 1205. " Evidence of oral
representations
unambiguous

is not admissible where a document is clear and

on

its

face."

Zumstein, 675 P.2d at 734.
presumption

Farmers

Ins. Co. of Arizona

v.

Furthermore, there is a rebuttable

that a contract which is clear and unambiguous on

its face and appears to be an integration is what it appears to
be, and will be treated as such unless evidence is submitted to
prove otherwise.

See, Union Bank v. Swenson, 707 P.2d at 665;

Accord, E.A. Strout Realty Agency, Inc. v. Broderick, 522 P. 2d
144, 145 (Utah 1974).

In t h i s
rule

case,

court,

in d e t e r m i n i n g

on t h e summary j u d g m e n t m o t i o n s a s a m a t t e r

indirectly

or

integrated,

and

court

tacitly
clear

expressly

Certificate
Insurance
contrary
court

to

factual

of

Insurance

usurp

the

granting
findings.
Judgment

on

the

not

role

of

the

Contract,"

the
and

judgment

Dismissal

by

to

the

fact

and p a r o l
of

basing

(R.195),

and

blatantly

error
by

for

the

improperly

parties

its

trial

integrated

evidence

the

was

Contract

therefore,

of

could

The

to

and

Defendant

on

trial

court's

Order

Complaint

with

Prejudice

make

vis-a-vis

ruling

the

the
of

law

face.

of

it

Contract

reversible

trier

intent

of

Installment

was,

extrinsic

its

part

It

that

Insurance

and c o n s e q u e n t l y ,

Accordingly,
and

were

concerning

summary

the

that

(R.196).

considering

findings

"Insurance

that

and u n a m b i g u o u s

Contract

and

held

acknowledged

t o Utah l a w ,

receiving

the

the t r i a l

order

such

factual

of

Summary
should

be

reversed.
POINT

III:

THERE WAS NO LANGUAGE IN THE AMENDED
INSURANCE CONTRACT ON WHICH THE COURT COULD
BASE ITS DECISION THAT INSURANCE COVERAGE
TERMINATED AUTOMATICALLY PRIOR TO APRIL 1 ,
1 9 8 8 , AND WITHOUT NOTICE TO THE INSURED.
In r e v i e w i n g t h e t r i a l
contract,

if

the

unambiguous

on

its

face,

of

law,

is

a question

court's

contract
so
upon

is

that

interpretation
integrated,
interpretation

review

the

of t h e
and
of

appellate

subject

clear
the
court

and

contract
should

accord the trial court's construction no particular weight, and
should review the trial court's decision under the
standard.
283

correctness

Craig Food Industries, Inc. v. Weihing 746 P.2d 279,

(Utah App . 1987);

(Utah 1985) .

The

Kimball

Plaintiff

v. Campbell 699 P.2d

has

714, 716

at all times contended

and

continues to contend, that the Insurance Contract is integrated,
and clear and unambiguous, and that the appellate court should,
therefore,

review

the

correctness standard
been

stated

Acceptance

trial

court's

(R.146, 177, 1 7 8 ) .

hereinabove, because
Form

and

Affidavit

the

of

decision

based

on a

Additionally, as has
Installment

Deborah

Contract,

Kamenetsky

are

extrinsic or parol evidence, the appellate court should disregard
such evidence in formulating its interpretation and construction
of the subject

Insurance Contract.

See, Farmers Ins. Co. of

Arizona v. Zumstein, 675 P.2d at 734;

Stanger v. Sentinel Sec.

Life Ins. Co., 669 P.2d at 1205.
Defendant contends that the Insurance Contract when read as
a whole contains

language

requiring

insurance coverage upon discharge

automatic expiration of

of the indebtedness of the

purchase contract or upon termination of the security interest of
the

lienholder

in the equipment.

To support

Defendant refers to the original paragraph
Installment

Sales Floater, entitled

which stated in the last sentence
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this

3 of the

theory,
policy's

"Attachment of Insurance,"

of such paragraph:

"This

insurance terminates when the actual maturity date of the note is
reached or the date on which the security interest of John Deere
in said equipment terminates, whichever first occurs."
However, paragraph 3 of the policy's
Floater

was

amended

September 1, 1983
quoted

by

(R.81).

immediately

an Endorsement

Installment

provision

The Endorsement omitted

above, thereby

eliminating

Sales

effective

the sentence

this automatic

termination provision

(R. 68, 81) •

The express language of the

Insurance

provided

such

Contract

language by omission.
entitled

for

a waiver

of

contract

The page of the Installment Sales Floater

"Conditions," paragraph 14, which refers to "changes,"

states that terms of the policy can be waived or changed by an
endorsement

issued

addition, paragraph

to form a part of the policy
22 of the

"Additional Conditions," states:

(R.76).

Insurance Contract,

In

entitled

"All conditions of the printed

policy that are at variance or in conflict with the terms and
provisions of any endorsement attached to said printed policy
are hereby waived" (R.74).

Thus, a correct interpretation of the

Insurance Contract, as amended, would hold that the sentence in
paragraph 3, providing for automatic termination, was eliminated
from the policy, is no longer a part of the Insurance Contract
and,
After

therefore, is not applicable

in determining

the amendment, there was no language

Contract which would

in the

allow the insurance coverage
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to

coverage.
Insurance
terminate

automatically prior to April 1, 1988.
Defendant contends that small print on the bottom of the
Endorsement form, which states:

"Nothing herein contained shall

be held

or

to vary, waive, alter

extend

any of

the

terms,

conditions, agreements or declarations of the policy, other than
herein stated," prevented the Endorsement provision from v/aiving
from the Insurance Contract the sentence providing for automatic
termination.
meaning

At best, the Defendant

can only argue

that the

of such small print, in light of the other provisions

related to amending the Insurance Contract, is ambiguous.

This

Insurance Contract was drafted unilaterally by the Defendant, and
the general rule of contract interpretation in Utah would require
that such ambiguous contract language be construed against the
party

who drafted

against whom

it and

favorably

it is invoked.

towards

the

other

party

See, Hoffman v. Life Ins. Co. of

North America 669 P.2d 410, 417 (Utah 1983);

Wells Fargo Bank,

N.A. v. Midwest Realty and Fin. Inc., 544 P. 2d 882, 885 (Utah
1975) .

If such contract language is strictly construed against

the Defendant, the court should hold that the amended paragraph 3
relating to "Attachment of Insurance" varied from the

original

paragraph 3, and therefore, replaced the original paragraph 3 in
its entirety.
absolutely

Again,

the

amended

no indication, within

policy

at

issue

gives

its four corners, that the

policy will terminate or expire by its own terms anytime prior to
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the date of maturity of the original note

(April 1, 1988). An

insurance policy which contains no terms by which the policy may
expire, cannot, as a matter of law (as well as a matter of common
sense), expire by its own terms.
means of expiration

existed

Where no terms describing the

in the policy, expiration simply

could not occur prior to cancellation.
Here, the Defendant
lengths
critical

to show

Insurance Company has gone to great

the court below

language quoted

that

the deletion

the

above was a "typographical error" or

merely an "oversight" (R.26-33, 118-126, 165-175).
evidence presented

of

However, the

by Defendant relating to the intent of the

parties is extrinsic or parol evidence, outside the four corners
of the policy, and is inadmissible, unless the contract is ruled
to be other than an integrated contract or unless the policy's
terms are ruled to be ambiguous.
integrated

and

The Insurance Contract here is

unambiguous, and

accordingly,

the

evidence

proffered by Defendant on this issue should be ignored.
The policy itself is the controlling evidence here.
clear

and unambiguous.

It is

No terms exist within its four corners

that allow for automatic expiration of coverage without notice.
Express

terms, on the other hand, found on the cover of the

policy, state
cancelled"

that

(R.67).

the policy

will

remain

in effect

T h e r e f o r e , a reasonable

interpretation of the policy would be that

20

and

insurance

"until
correct

coverage

extended to maturity of the policy on April 1, 1988, or until it
was cancelled pursuant to notice.
Requirements
Utah.

for cancellation

See, U.C.A.

Section

Section

70C-6-304.

giv£ at least ten

are codified by statute in

31A-21-303(2)(b) and

Such code sections required John Deere to

(10) days notice, and as much as thirty

days notice, prior to cancellation.
admission, failed to comply with
statutory
policy
with

( 3 ) ; U.C.A.

requirements

(R.119, 125).
termination

of

Id.

(30)

Defendant, by its own

the policy's

for the cancellation

terms

and

the

of the insurance

There being no contract provision dealing
insurance, and

because

there

cancellation prior to the time loss occurred on March

was no

8, 1988,

the policy was still in full force and effect at the time the
Plaintiff's property was destroyed.

Therefore, the

appellate

court should reverse the trial court's decision and award summary
judgment

to the

Plaintiff

on

its Cross-Motion

for

Summary

Judgment.
POINT IV:
STATUTORY AND POLICY CONSIDERATIONS PRECLUDE
TERMINATION OF INSURANCE COVERAGE WITHOUT
PROPER NOTICE OF CANCELLATION.
Defendant
terminated
the

without

insured.

arbitrary

contends
any

However,
or

that

the

subject

insurance

policy

requirement

of

notice

of

cancellation

the

the

State

of

Utah

unannounced

law of

termination,
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unless

a

to

precludes
class

of

insurance has been exempted
termination.

from protection

from unannounced

Seey U.C.A. Section 31A-21-303(1)(c).

There is no

proof in the record that the subject insurance policy falls under
such

an exempted

class

of

insurance.

Such

statute

is

in

accordance with the general rule of law stating that provisions
for notice of cancellation of insurance policies are intended to
prevent
ample

cancellation

time to obtain

of a policy without allowing
other

insurance.

the insured

See, Taxter v. Safeco

Ins. Co. of Am., 721 P.2d 972f 974 (Wash. App. 1986);

Crowley v.

Lafeyette Life Ins. Co., 683 P.2d 854, 858 (Idaho 1984).
Utah

Thus,

law requires notice of cancellation, and does not allow

secret termination of insurance coverage.

In Utah, the minimum

time of notice of termination is either ten

(10) days or thirty

(30) days after delivery of notice of cancellation, depending on
the type of policy and reason for cancellation.
70C-6-304;

U.C.A. Section

U.C.A. Section 31A-21-303(2)(b) and (3).

In this case, the Defendant, of its own admission
125), did not give notice

of cancellation.

(R. 119,

In addition, no

constructive notice of cancellation was given prior to time of
loss, whereas Plaintiff did not receive the refund of insurance
premiums

until after

the date of loss

Defendant formally release its security
prior to March 9, 1988 (R.32; T.17).

(R.44; T . 1 7 ) , nor did
interest in the backhoe

Therefore, any termination

of the Plaintiff's insurance coverage was a secret termination,

22

which is not allowed by either law or policy in Utah, and should
not be allowed to take place pursuant to "boilerplate" language
in an insurance policy drafted unilaterally by the insurance
company, or for any other reason,
CONCLUSION
For the
granting

reasons

set

Defendant's

granting

forth

Motion

Plaintiff's

therefore,

reverse

court's

Dismissal

of

lower

Complaint

judgment to P l a i n t i f f
Respectfully

for

for

requests
Order

with

lower c o u r t e r r e d

Summary Judgment

Cross-Motion

Plaintiff/Appellate,
the

above, t h e

of

Prejudice,

and

Summary

in

in
not

Judgment.

t h e Court of Appeals to
Summary

Judgment

and t o g r a n t

and

summary

on i t s Cross-Motion for Summary Judgment.

submitted

this

d a t e of

February,

1990.

Dofaguas
Paul H. Jc/hnson
A t t o r n e y s for P l a i n t i f f /
Appellate

CERTIFICATE

I hereby c e r t i f y
delivered

four

true

that
and

OF

MAILING

I caused

t o be m a i l e d

correct

copies
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of

the

and/or

hand

foregoing

Appellant's Brief to Mark 0. Morris of Ray, Quinney & Nebeker at
79 South Main Street, P.O. Box 45385, Salt Lake City, Utah 841450385, postage pre-paid, on this

v

day of February, 1990.

ppellant
Attorney foff^Appe
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r INLAND MARINE POLICY

JO*NOEESENSL*ANC£a>#»NY
* t i A * . « aOH a.Motr».L 61266

Policy Number

•

1

I M - 14319

Item

£X»lAATION (Month, bty. V««>)

I N C E P T I O N I M o n i n . Day. v««f|

Until Cancelled

1. Policy Period

January 1. 1982

2. Insured's Name and Address

Deere & Company
John Deere Road
Mo line, Illinois

61265

L

J

Previous Po<»ev Nurnbtr
RATE

AMOUNT
$

PREMIUM

See Forms attached t{> t h i s policy

s

In consideration of the stipulations herein named and of the premium above specified the Company does insure the insured named above. he«eine
called the Insured, whose aooress is shown above, from the inception date shown above, at 12.01 A . M . , to the ampliation date shown above, at 12:01 A
Standard Time at place of issuance, to en amount not eaceedme, the amount (U above specified, on the following described property.

Policy provides Installment Sales Floater Coverage,

Fern Numbara of endortementi fcxmm? a o a t of HWa poMcy on Hi effective dale:

5054, 5050, 5061, 107
T h i t policy It mede end accepted subject to the foregoing provisions f*j stipulations end those hereinafter stated, which am hereby made a pert of
policy, together with euch other provitions. etlpulatlont f%4 agreements et may be atfded hereto, oa provided ki tfift policy.

COUNTERSIGNED DATE .

C O U N T E R S I G N E D SV

C

/

Author lied Repr

Dmp/ny h
In Witness Whereof, the company
has caused this policy to be executed and attested, but this policy shall not be valid unleu coun
signed by a duly authorized representative of the company.

0

P

f^io^u^

SECRETARY

^rv^^b^-^

•RESIOI

John Deere Insurance Company

NAMED INSURED

Policy No.
INSTALLMENT SALES FLOATER
INSURED

1.

The "Named Insured" shall be Deere & Company and/or companies and corporations
now or hereafter owned or controlled or managed by or subsidiary to or
associated or affiliated with Deere & Company, however any of them may be constituted, as their joint or several interests may appear, and authorized John
Deere dealers duly registered with Deere & Company, as their interest may
appear.
"Additional Insured" in this policy shall mean
Utah
resident
purchasers of merchandise covered hereunder; "Additional Assured" shall have
the same meaning as "Additional Insured".
PROPERTY COVERED

2.

This policy covers merchandise consisting principally of machinery and/or
equipment and all attachments or appurtenances therefor, manufactured and or
distributed by the Named Insured or its dealers, sold under Loan Contract or
Retail Installment Contract, Agriculture Equipment Leases, Industrial
Equipment Leases and Dealer Purchase-for-Rental plans financed by the Named
Insured wherever such merchandise may be in the Continental United States or
Canada, in transit or otherwise.
ATTACHMENT OF INSURANCE

3.

The insurance hereby provided shall apply only to those items of merchandise
on which, according to the Named Insured's records, insurance was purchased
at the time the financing agreement was made and as respects each such item,
the insurance shall attach as of (a) the time the Additional Insured takes
possession thereof or (b) the time of execution and acceptance of the note,
whichever occurs first. I This insurance terminates when the actual maturity
date of the note is reached or the date on which the security interest of
John Deere in said equipment terminates, whichever first occurs.1
LIMIT OF LIABILITY

4.

The liability of this Company in any one loss, disaster or casualty whether
for partial or total loss or salvage charges or expense, or all combined,
affecting any one Additional Insured, shall not exceed Two Hundred Fifty
Thousand Dollars ($250,000).
THIS POLICY COVERS

5.

All risks of accidental direct physical loss of or damage to property
insured except as hereinafter stated.

EXCLUSIONS
6.

This policy does not Insure against loss or damage caused by:
(a)

Delay, loss of market, interruption of business or consequential loss
of any nature.

(b)

Wear and tear (including hazards of normal operation), gradual deterioration, erosion or rust, latent defect, mechanical breakdown, or
inherent vice, unless loss or damage by fire, explosion, collision or
upset ensues and then only for such ensuing loss or damage.

(c)

Faulty materials or faulty workmanship in repairing, adjusting
servicing or maintenance operations unless fire, explosion, collision
or upset ensues and then only for ensuing loss or damage.

(d)

Rain, sleet, snow, freezing, extremes of temperature or dampness or
dryness of atmosphere; except when loss or damage occurs from such
causes while property is in transit by a carrier for hire.

(e)

Fraud, misappropriation, embezzlement, secretion, wrongful conversion,
infidelity, voluntary parting with any insured property caused by trick,
scheme or false pretense, or any loss or damage caused by any willful,
illegal or dishonest act or omission, including but not limited to theft
done by, or at the instigation of an Additional Assured, his employees
or agents, a dealer, any shareholder, agents or employees of a dealer
(whether or not the loss occurs during the working hours of such
employees), or by any person to whom such property has been entrusted,
except carriers for hire.

(f)

Unexplained or mysterious disappearance of property (except property
in the custody of carriers for hire) or shortage of property disclosed
on taking inventory.

(g)

Hostile or warlike action in time of peace or war, including action
in hindering, combating, or defending against an actual, impending or
expected attack, (a) by any government or sovereign power (de jure or
de factor) or by any authority maintaining or using military, naval or
air forces, or (b) such government, power, authority or forces.

(h)

Insurrection, rebellion, revolution, civil war, usurped power, or
action taken by governmental authority in hindering, combating or
defending against such an occurrence, seizure or destruction under
quarantine or customs regulations, confiscation by order of any
government or public authority, or risks of contraband; or illegal
transportation or trade.

(i)

Loss by nuclear reaction or nuclear radiation or radioactive contamination, any weapon of war employing atomic fission or radioactive
forces whether in time of peace or war, all whether controlled or
uncontrolled and whether such loss be direct or indirect, proximate
or remote, or be in whole or in part caused by, contributed to or
subject to the foregoing and all provisions of the policy, direct
loss by fire resulting from nuclear reaction or nuclear radiation or
radioactive contamination is insured against by the policy.

(j)

Hazards of normal operation.

5054 (01/82)

Page 2 of 7 Pages

DEDUCTIBLE
Each claim for loss or damage shall be adjusted separately, and from the
amount of each such adjusted claim there shall be deducted the following:
(a) $100 deducted on agricultural and consumer products end use of equipment;
(b)

$500 deducted on Industrial end use of equipment.
PRIMIUM

This policy is Issued in consideration of a premium to be computed as follows:
The Named Insured agrees to furnish to the Company an accurate report monthly
not later than the fifteenth day of the second following month showing sales
price of the merchandise financed and on which insurance has been purchased,
the term in months of the finance agreement and the premium computed as
stipulated herein.
The premium for such merchandise financed and Insured shall be computed as
follows:
(a) Agricultural Equipment (Other than Combines and Cotton Pickers and Cotton
Strippers) $.30 per $100 per year.
(b) Combines and Cotton Pickers and Cotton Strippers and Consumer Products
(Other than snowmobiles) $1.00 per $100 per year;
(c)

Snowmobiles, $2.50 per $100 per year.

(d) All states except New Mexico, Colorado, Wyoming, Montana, Idaho, Utah,
Arizona, Nevada, Washington, Oregon, California, Kansas, Nebraska, North
Dakota and Oklahoma.
All new John Deere and used Industrial Equipment (other than skldders,
feller bunchers and tree harvesters), $1.15 per $100 per year.
For all exception states listed above, the rate is $.85 per $100 per year.
(e) All states
All new John Deere and used feller bunchers, all new John Deere and used
tree harvesters, the rate is $3.00 per $100 per year.
(f) All states except Alabama, Arkansas, Georgia, Florida, Louisiana, Tennessee,
Mississippi and Texas for all skidders the rates are as follows:
New John Deere skidders:
Rate $3.00 per $100 per year without fire suppression warranty.
Rate $2.00 per $100 per year with fire suppression warranty.
Used skidders:
Rate $3.00 per $100 per year without fire suppression warranty.
Rate $3.00 per $100 per year with fire suppression warranty.
(g) For states Alabama, Arkansas, Georgia, Florida, Louisiana, Tennessee,
Mississippi and Texas:
(1) All new John Deere skidders as follows:
All new JD7A0 skidders * serial #228308 - and above
All new JD640 skidders - serial #257656 - and above
All new JD5A0B skidders
All new JD440C skidders
Rates $5.00 per $100 per year without fire suppression warranty.
Rates $3.00 n#r & m n

B»T» V M T

wffH f<fv»» aimn«*«.«^.

«...

(2)

All
All
All
All
All

used akidders and new John Deere akidders as follows:
new JD740 akidders - aerial #228307 - and below
new JD640 akidders - aerial #257646 - and below
new JD540A akidders
new JD440A akidders

Rates $7.00 per $100 per year without fire suppression warranty.
Rates $4.00 per $100 per year with fire suppression warranty.
NOTICE AND PROOF OF LOSS
In case of damage to or loss of the equipment from any of the risks covered
by said policy, the Additional Insured should immediately notify John Deere
so that claim may be filed with the John Deere Insurance Company. A proof
of loss shall be filed with the John Deere Insurance Company by the
Additional Insured within 90 days from the date of loss.
ADJUSTMENT OF LOSS
The Insurance Company shall be liable for the actual cash value of the property
at the time any loss or damage occurs, but the Insurance Company shall not be
liable for more than the cost to repair or replace the damaged property (at
the option of the Insurance Company), nor shall the Insurance Company be liable
for more than the original purchase price of the damaged property.
Payment of loss shall be made to John Deere for the account of all interests.
John Deere shall be responsible for proper payment to the Additional Insured
or other interests and has agreed to hold the Insurance Company harmless in any
action arising by reason of its having so paid such loss or losses.
OTHER INSURANCE
In case other valid and collectible insurance exists on any property insured
by the policy at the time and place of loss, the insurance under this policy
shall be considered as excess insurance and shall not apply or contribute to
the payment of any loss until the amount of such other insurance shall have
been exhausted; it being understood and agreed that under the Dolicy the
Insureds are to be reimbursed to the extent of the difference between the
amount collectible from such other insurance and the amount of actual loss
otherwise collectible under the policy.
BREACH OF WARRANTY
It is hereby agreed that the breach by an Additional Insured of any warranty,
condition or provision of the policy not fully disclosed in the Certificate
of Property Insurance delivered to said Additional Insured shall not invalidate
this Insurance.
SUBROGATION
Upon making settlement of any claim, the company shall be subrogated to all
the rights of the Named Insured and Additional Insured, separately, of recovery
therefor and at the request of the Company or its Agents, the Named Insured and
Additional Insured, separately, shall execute and deliver instruments and
papers and do whatever else is necessary to secure such rights. The Company
«o«ur«e «fc rights of subrogation against a T«ess»2 under any lease agreement.

CANCELLATION
Either the Named Insured or the Company may give n o t i c e t o the other in

writing that after thirty (30) days from the date of such n o t i c e , no additional
l i a b i l i t y w i l l be offered or accepted under this p o l i c y , but such action shall
mot prejudice outstanding insurance in force as evidenced by the monthly
reports based on the Named Insured's records.
Premium adjustment may be made as soon as practicable after cancellation
becomes e f f e c t i v e . The company's check or the check of i t s representative,
mailed or delivered as aforesaid, shall be a s u f f i c i e n t tender of any refund
of premium due.
EXAMINATION UNDER OATH

The Additional Insured, as often as may be reasonably required, shall exhibit
to any person designated by the Company a l l that remains of any property
herein described, and s h a l l submit, and i f so far as i s within his or their
power cause his or their employees, members of the household and others to
submit to examinations under oath by any person named by the Company and subscribe to same; and as often as may be reasonably required, s h a l l produce for
examination a l l writings, books of account, b i l l s , Invoices and other vouchers,
or c e r t i f i e d copies thereof i f originals be l o s t , at such reasonable time and
place as may be designated by the Company or I t s representative, and shall
permit extracts and copies thereof to be made. No such examination under oath
or examination of books or documents, nor any other act of the Company or any
of i t s employees or representatives In connection with the Investigation of
any l o s s or claim hereunder, shall be deemed a waiver of any defense which the
Company might otherwise have with respect to any l o s s or claim, but a l l such
examinations and acts shall be deemed to have been made or done without
prejudice to the Company's l i a b i l i t y .
APPRAISAL
If the Named Insured, or Additional Insured, and the Company fail to agree as
to the amount of loss, each shall, on the written demand of either, made within
sixty (60) days after receipt of proof of loss by the Company, select a competent and disinterested appraiser, and the appraisal shall be made at a reasonable time and place. The appraisers shall first select a competent and disinterested umpire, and falling for fifteen (13) days to agree upon such umpire,
then, on the request of the Named Insured, or Additional Insured, or the
Company, such umpire shall be selected by a judge of a court of record in the
state In which such appraisal Is pending. The appraisers shall then appraise
the loss, stating separately the actual cash value at the time of loss and the
amount of loss, and failing to agree shall submit their differences to the
umpire. An award in writing of any two shall determine the amount of loss.
The Named Insured, or Additional Insured, and the Company shall each pay his
or Its chosen appraiser and shall bear equally the other expenses of the
appraisal and-umpire. The Company shall not be held to have waived any of
Its rights by any act relating to appraisal.

MACHINERY
17.

in case or loss or injury to any part of a machine consisting when complete
for sale or use of several parts, the Insurance Company shall only be liable
for an amount not exceeding the value of the part lost or damaged*
BENEFIT OF INSURANCE

18.

The Insured warrants that the Insurance shall not inure directly or indirectly
to the benefit of any carrier, bailee, or other party by stipulation in bill
of lading or otherwise, and any breach of this warranty, shall render the
policy null and void.
PROTECTION AND RECOVERY AJFTER LOSS

19.

In case of loss or damage it shall be necessary for the Insured to protect the
property insured under the policy from other or further loss or damage, and
it shall also be necessary for the Insured to use all reasonable effort in
defense, safeguarding and recovery of the property insured under the policy or
any part thereof, and any other or further loss or damage due directly or
indirectly to the Insured's failure to protect said property shall not be
recoverable. Any act of the Insured or the Insurance Company in recovering,
saving and preserving the property insured under the policy, shall be considered
as done for the benefit of all concerned and without prejudice to the rights
of any party, and any expenditures so incurred for salvage, salvage charges
or general average charges shall be limited under the policy to such proportion
of such amounts as the amount of the insurance bears to the total value of the
goods and merchandise involved.
IMPAIRMENT OR RECOVERY RIGHTS AGAINST CARRIERS

20.

Any act or agreement by the Insured either before or after loss, whereby any
right of the Insured to recover the full value of, or amount of damage to,
any property lost or injured and insured under the policy, against any carrier,
bailee or other party liable therefor, is released, impaired or lost, shall
immediately render the policy null and void, but the Insurance Company9s right
to retain or recover the premium shall not be affected. The Insurance Company is not liable for any loss or damage which, without its consent, has been
settled or compromised by the Insured.
SUE AND LABOR

21.

In case of loss or damage, it shall be lawful and necessary for the Insured,
his or their factors, servants and assigns; to sue, labor and travel for, in
and about the defense, safeguard and recovery of the property insured under
the policy, or any part thereof, without prejudice to the insurance; nor shall
the acts of the Insured or the Insurance Company, in recovering, saving and
preserving the property insured in case of loss or damage, be considered a
waiver or an acceptance of abandonment; to the charge whereof the Insurance
Company will contribute according to the rate and quantity of the sum insured
under the policy.

ADDITIONAL CONDITIONS
22.

It Is understood and agreed that the following conditions In the printed policy
are hereby eliminated in their entirety and replaced by the appropriate con*
ditions described In the Installment Sales Floater form attached to this policy:

No.
No.
No.
No.
No.
No.

2
3
4
7
9
12

Notice of Loss.
Examination Under Oath.
Valuation.
Subrogation or Loan.
Pair, Set or Parts.
Appraisal.

All conditions of the printed policy that are at variance or In conflict with the
terms and provisions of any endorsement attached to said printed policy are hereby
waived.

Policy No.

NAMEO INSURED

FIRE SUPPRESSION SYSTEM WARRANTY - SKIDDER EQUIPMENT

In consideration of the reduced premium charged for any skidder equipment insured
subject to the Fire Suppression System Warranty, it is expressly agreed by any
purchaser of such equipment that failure to comply vith the following conditions
shall void such insurance coverage hereunder.
1.
A fire suppression system approved by John Deere Insurance Company
shall be installed upon such skidder equipment and shall be maintained
in good working order during the term this insurance is provided such
purchaser.
2.
The purchaser shall initially check such system for proper
and, in order that it shall be maintained in good working order
the purchaser shall also maintain periodic checks and otherwise
any instructions and manuals which have been furnished with the

Installation
at all times,
comply with
system.

3.
No change shall be made in the system without the prior written consent
of the Company, and immediate notice shall be given to this Company of any
impairment or suspension of the system.
Compliance with this warranty is a condition of coverage.

CONDITIONS
1.
JJIiropioeoniailon end Fraud. This entire policy shell bo void if.
•mother before or after a iota, tht insured ha* concealed or misrepresented any matanal faa or ctrcumtunct concerning this insurance or tht
eubfoct thereof, or tht interest of mo insured therein, or m cats of any fraud
or false awaarmg Dy iht Insured relating thereto.
2.
Notice of Loo*. Tht Irtaurod ahail at aoon a i practicable report m
wrftlng to the Company or its agent every, lots, damage or occurrence
which may give rise to a claim unoer this policy and thai! also file) with tht
Company or its agent within ninety (90) days from date of discovery of such
teas, damage or occurrence, a detailed sworn proof of lots.
3.
bavnJnotioft Under Oath, The Insured, as often as may be
reasonably required, shall exhibit to any person designated by the
company all that remains of any property herein described, and shall
Submit, and m so far as ts within his or their power cause his or their
employees, members of the household and others to submit to
examinations under oath by any person named by the Company and
subscript tht same. and. as often as may be reasonably required, shall
produce for examination an writings, boons of account, bills, invoices end
Other vouchers, or certified copies thereof rf originals be lost, at such
reasonable time and piact as may be designated by the Company or its
representative, and shall permit extracts and copies thereof to be madt. No
such txammation under oath or txammatton of books or documents, nor
any other act of tht Company or any of its tmpioyets or representatives in
connection with tht investigation of any loss or claim hereunder, shall be
deemed a waiver of any defense which the Company might otherwise have
with respect to any loss or claim, but an such examinations and acts sh*n
be deemed to navt ^ttn madt or done without prejudice to tht Company s
liability.

4
Valuation. The Company shall not be liable beyond the actual cash
value of the property at the time any loss or damage occurs and tht loss or
damage shall be ascertained or estimated according to such actual cash
value with proper deduction for depreciation, however caused, and snail m
no event exceed what it would then cost to repair or replace tht stmt with
material of like kind and quality
5.
Settlement of toss. AH adjusted claims shall be pa»d or made good to
the insured within sixty (60) days sfter presentation and acceptance of
satisfactory proof of interest and loss at the office of the Company No loss
snail be paid or maoe good if the insured has collected tht stmt from
otntrs
6
No Benefit to Bailee. This insurance snail »n nowise mure directly or
moirectly to the benefit of any carrier or other bailee
7
Subrogation or Loan, if in the event of loss or damage the Insured
snail acouire any ngnt of action against any individual, firm or corporation
tor loss of. or damage to. property covered hereunder the Insured will, if
requested by the Company assign end transfer such claim or nght of action
to the Company or. at the Company's option, execute and deliver to the
Company the customary form of loan receipt upon receiving an advance of
funds m respect of the loss or damage, and will subrogate the Company to.
or will hold m trust for the Company, all such rights of action to me extent of
the amount paid or advanced, and will permit suit to be brought in tht
insured s name under the direction of and at the expense of the Company.
6.
Loss Clause. Any loss hereunder shad not reduce the amount of this
policy, except m the event of payment of cie#m for total loss of an item
specifically scheduled hereon ft claim ts paid tor total toss of one or more
scheduled items, the untamed premium applicable to such items will be
refunded to the insured or applied to the premium due on rtem(s) replacing
those on which the claim was paid
9.

P a * , Set m Parts, in the event of loss or damage to:
(a) any article or articles which are a part of a pair or set. the maaaurt
of loss of or damage to such article or articles shall be a reasonable and fair proportion of the total value of the pair or set. giving
consideration to the importance of said article or articles, but m
no event shall such loss or damage be construed to mean total

loss of the pair or set. or
(b) any pan of property covered consisting, wher. c&.vip»*t t f<
Of several pans, the Company snail only be liable 'or the <i
the pan lost or eamagac
10.
Protection of Property, In case of loss, it snail be ta*tt
necessary for the Insured, hie or their factors, servants ana assigns.
labor, and travel for. in and about the defense, safeguard and reco<
the property insured hara^noar. or any pan thereof, without prejut
this insurance, nor shall the acts of the Insured or the Compi
recovering, eeving and preserving the property insured in case of *
considered a waiver or an acceptance of abandonment The expen
**curr*6 shall be borne by the Insured and the Company proportion*
the extent of their respective interests.
11.
Suit No aurt. action or proceeding for the recovery si any
under this policy shall be sustainable in any coun of law or acuity*
the same be commenced within twelve (12) months next arte' disco*
the Insured of the occurrence which gives nst to the ctaim. provioti
ever, that if by the laws of the State within whicn this policy is »X*<JO
limitation ts invalid, then any such claims shall be *o»c ur.itts sucr* <
suit or proceeding be commenced within the snortest uri.t o
permitted by the laws of such State
12.
Appraisal. If the Insured and me Company fa<> to agr«* as
amount of loss, each shall, on the written demand of eitn*r maoe
sixty (60) days after receipt of proof of loss by the Company, si
competent and disinterested appraiser, and tne appraisal man be ma
reasonable time and place The appraisers sna'i first seiec: a com
and disinterested umpire, and failing for fifteen n 5 j days *c agrei
Such umpire, men. on the request of the insured or tne Company
umpire shall be selected by a judge of a coun of recoro m tne State >n
such appraisal ts pending The appraisers snail then soora»s* ?rv
stating separately the actual cash value at the timet** loss ana tries
of loss, and failing to agree shall submit their differences to tne jrro
award in writing of any two shall determine the amount of loss Tnt ir
and the Company shall each pay his or rts chosen appraiser an& $n*
equally the other expenses of the appraisal and umpire T-,e Companot be held to nawa waived any of its ngnts by any ac: renting tc- ace
13
Cancellation. This policy may be canceled by the ins^r
surrender thereof to me Company or any of its authorized agents
mailing to me Company written notice stating wnen tnereaner
cancellation shall be effective. This policy may be canctttrj by me Co
by mailing to the insured at the address snown «n this oo'Xv or u*» i
address written notice stating when not less mar five <5> Jovj, tn«'
such cancellation shall be effective The mailing of notice 3* afo»csa:
be sufficient proof of notice The time of surrender or tne effective <
the cancellation stated m tne notice snail become tne e^d of tht
period Delivery of such written notice either by the insurec or
Company shall be equivalent to mailing
If the Insured cancels, earned premiums shad be cor-.paccordance with the customary shorn rate table anc procedure
Company cancels, earned premium shall be computer pro rata Pu
adjustment may be made at the time cancellation is effected ana. if n<
made, shall be made as soon as practicable after cancenat.cn oe
effective The Company's check or the check of its representative ma
delivered as aforesaid shall be a sufficient tender of any refund of pn
due to the Insured
14
Changes. Notice to any agent or knowledge possessed D; jn»
or by any other person shall not effect a waiver or a change m ar.•„
this policy or estop the Company from assenmg any ngnt under the
of this policy, nor shall the terms of this policy be waived or enj
except by endorsement osued to form a pan of this policy
15.
Conformity to Statute. Terms of mis policy which art m coniu
the statutes of the State wherein this policy ts issued are nereoy am
to conform to such statutes

STATE EXCEPTIONS
KANSAS - The words "twelve (12) months" in "Condition 11. Suit" ere changed to "sixty ISO) months".
MICHIGAN - Tht words "sixty (60) days" in "Condition 5. Settlement of toes" are chanted to "thirty (301 days".
TEXAS - If mis poTicy ts issued in me state of Texas, tht words "ninety-one (91) days" art substituted for tht words "ninety (90)
d*wt" m ~C*v*f:tion T Notice of Lots", and me words "twelve (12) mnnths". m "Condition 11. Suit" art chanted to "two (21 yean

CHANCE ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOHN DEERE
INSURANCE
JOHM D6ERE INSURANCE CO***NY
34* A * & BOh Stuam. 161265

Policy Number

Endorsamtnt Number
Nemtd tnturad end Address

DM4319
Th« endorsement • tfftcttvt.

Company Code

January 1, 1982
(and **U ttrmmatt with policy period)

L

-J

This endorsement issued by the Jphn Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

In consideration of the premium charged, it is agreed Item #2, PROPERTY COVERED,
is amended to read:
PROPERTY COVERED
2.

This policy covers merchandise consisting principally of machinery and/or
equipment and all attachments or appurtenances therefor, manufactured and/or
distributed by the Named Insured or its dealers, sold under Deferred Payment
or Conditional Sales Agreements, Retail Installment Loan Agreements, Agriculture
Equipment Leases, Indubtrial Equipment Leases and Dealer Purchase-for-Rental
plans financed by the Named Insured wherever such merchandise may be in the
Continental United States or Canada, in transit or otherwise.

Applies in the states of Arkansas and Washington only

CHANGE. ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOHN DEERE
INSURANCE
Mt\ * t 4 80T St. Motrv. I61265
I Policy Nymbtr

j

Endortomtnt Numbtr
Namtd Insurtd and Addrtts

Di-14319

ITrut endortemtnt • tffactrvt;

n

Company Codt

January 1 , 1982
[(and witt terminatf with policy period)

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 7. DEDUCTIBLE is amended as follows:
Each claim for loss or damage shall be adjusted separately, and from the
amount of each such adjusted claim there shall be deducted $500,00.

Applies in the states of Delaware and New Mexico onlv.

JOHN DEERE
INSURANCE

CHANGE. ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARA TIONS

JON D6EBE NSURANCE COMPANY
X T A * & 80ft SL Mo*n«. 161265
1 Policy Number

Endorsomam Number]

Nm^d lh$M6 and Addfu

IM-U319
[This andortament • effective.

Company Codt

January 1 , 1982
((and wilt terminate with policy period)

This endorsement issued by the John Daera Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

AUTHORIZED WAIVER PERIOD ENDORSEMENT
In consideration of the payment of the agreed premium, insurance is afforded
hereunder for any new and used John Deere agricultural equipment, including tractors,
purchased under retail installment contracts accepted by the policyholder which are
subject to the policyholder's authorized waiver of finance charge program; provided,
that this insurance shall cease automatically upon the date that finance charges
shall become due and payable under such contracts, unless such insurance has been
terminated earlier in accordance with the provisions of the policy.

Applies in the states of Montana, Nebraska, Tennessee, Washington and W6st Virginia only

CHANCE. tUMINATlON OR ADDITION OF COVERAC
AMENDMENT OF DECLARATlOl

JOHN DEERE
INSURANCE
> * * « ftaar<SLMai>«.l6136S
Endorsement Number]

[Policy Number

r

"i
Named Insured and Address

[Th* tndorsemtm • eMtcttvt:

Company Code

j

01 October 19C5
[(and wwll terminate with policy period)

L

Deers & Cocyany and others defined in
paragraph 1. of the Xustallnont Sales
Floater fona attached*
John Deere Road
Kolino, XL 61265

J

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effi
on the effective date also stated herein.

It iM agreed Iteu 2. PROPERTY COVERED Is aoenddd to addt

Consumer Products sold to

rental buslnesccs on a variable rate loan contract - Security Agrcciaent.
It is

further agreed I tea 8. PREMIUM is anended to include:
(e) All new Jolia Deere Consuosr Products listed in the Consumer Products
Price took, $4»20 per $100 per year ($.35 per ©onth)#

In addition Itcn 6(a) EXCLUSIONS is enended as follows:
(a)

Fraud, misappropriation, erbesalenent, secretion, wrongful conversion,
infidelity, voluntary parting vith any insured property caused by trick,
schene or false pretense, or any Iocs or daiagc caused by any willful,
illegal or dishonest act or onission, including but not llsltcd to theft
done by, or at the instigation of an Additional Assured, his employees
or agents, a dealer, any shareholder, agents or employees of a dealer
(whether or not the loss occurs during the working hours of such
employees), or by auy person to whoa such property has been encrusted,
except carriers for hire.

JOHN DEERE
INSURANCE

CHANGE, BUMINA1.
OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

X > M DEERE NSURANCE COM^NV
34m Ave & 80m S: Mc*ne L 61265
L1

^,' '

* ' ""

a*cy Number

_

—

«

—

•

''

' v»,,

— •

• ••--

cnoonemarn Numoer

r

IM 14319
ha endoritmenl • effective

Company Code

]

1 September 1983

Named Insured and Address

n

Deere & Company
John Deere Road
Moline, XL 61265

end wil tam»nait with po*cy period)

his endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
>n the effective date also stated herein.

It is agreed Item 2, Property Covered, is amended to read as follows::
Property Covered
2.

This policy covers merchandise consisting principally of machinery
and/or equipment and all attachments or appurtenances therefor,
manufactured and/or distributed by the Named Insured or its dealers,
sold under Loan Contract or Retail Installment Contract, Agricultural
Equipment Leases, Industrial Equipment Leases and Dealer Purchase-foriental plans financed by the Named Insured and equipment listed as
additional security on such finance agreements, wherever such insured
property may be in the Continental United States or Canada, in transit
or otherwise*

It is agreed Item 3, Attachment of Insurance, is amended to read as follows:

Attachment of
3.

Insurance

The insurance hereby provided shall apply only to those items of
financed merchandise or additional security on which, according to the
Named Insured's records, insurance was purchased at the time the
financing agreement was made. As respects each item of financed
merchandise, the insurance shall attach as of (a) the time the
additional Insured takes possession thereof or (b) the time of
acceptance of the note by John Deere, whichever occurs first. As
respects each item of additional security, the insurance shall attach
as of the time of acceptance of the note by John Deere.

«*wMir\ns agreements or declarator* of the polcy, other

«w«J*-

•»

JOHN DEERE
INSURANCE

CHANGE, EUMINAiKJN OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JD-M DEERE NSJRANCE COMRVA3^m A * & 80n Si M*ng t 61265
Endorsement Number

iRtfcy Number

j

113 1 4 3 1 9
| T h * endorsement « effective

Company Code

r

Named insured and Address

1

Deere t Company
John Deere Road
Moline, IL 61265

1

1 September 1983
[(and wit terminate with potery pcnod)

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 8, Premium, is amended to read as follows:
Premium
8,

This policy is issued in consideration of a premium to be computed as
follows:
The flamed Insured agrees to furnish to the Company an accurate report
monthly not later than the fifteenth day of the second following month
showing, with respect to property on which insurance has been
purchased, the sales price of the financed merchandise or the value of
the additional security stated on the finance agreement, the term in
months of the finance agreement and the premium computed as stipulated
herein.
The premium for financed merchandise or additional security which is
insured shall be computed as follows:
(Remainder of text is unchanged.)

It is agreed Item 10, Adjustment of Loss, is amended to read as follows:
Adjustment of Loss
10.

Subject to the limitations aet forth below, the Insurance Company
shall be liable for the actual cash value of the financed merchandise
at the time any loss or damage occurs. In the event of a loss
involving additional security, the amount of the loss shall be the
actual cash value at the time of loss or the stated value on the
financing agreement, whichever is lower. In no event shall the
Insurance Company be liable for more than the cost to repair or
replace the damaged property (at the option of the Insurance Company),
©or ahall the Insurance Company be liable for more than the original
purchase price of the damaged property.
Payment of loss shall be made to John Deere for the account of all
interests. John Deere shall be responsible for proper payment to the
Additional Insured or other interest and has agreed to hold the
Insurance Company harmless in any action arising by reason of its
having so paid such loss or losses.

Page 3
CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT Of DECLARATIONS

JOHN DEERE
INSURANCE
JOHN DEE'* NSJRANCE COM=*NY
3*r. A * & 80n S: Mc*ne I 61265
Endoriemtnt N u m b e r |

[ W c y Numotr

IIS 14319
ThflTtndontmtnt • tfttctive

r

Warned Jnaured and Addness

n

Deere & Company
John Deere Road
Moline# IL 61265

Company Code

1 September 1983
[(and wfl Utrwratc wrtn policy penod)

L

J

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein

It is agreed Item 16, Appraisal, is amended to read as follows:
Appraisal
16,

If the Named Insured, or Additional Insured, and the Company fail to
agree as to the amount of loss, each shall, on the written demand of
either, made within sixty (60) days after receipt of proof of loss by
the Company, select a competent and disinterested appraiser, and the
appraisal shall be made at a reasonable time and place. The
appraisers shall first select a competent and disinterested umpire,
and failing for fifteen (15) days to agree upon such umpire, then, on
the request of the Named Insured, or Additional Insured, or the
Company, such umpire shall be selected by a judge of a court of record
in the state in which such appraisal is pending. The appraisers shall
then appraise the loss, stating separately the actual cash value at
the time of loss the the amount of loss, subject to the limits of
liability set forth in Item 10 above, and failing to agree shall
submit their differences to the umpire. An award in writing of any
two shall determine the amount of loss. The Named Insured, or
Additional Insured, and the Company shall each pay his or its chosen
appraiser and shall bear equally the other expenses of the appraisal
and umpire. The Company shall not be held to have waived any of its
rights by any act relating to appraisal.

JOHN DEERE
INSURANCE

CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

J O N DEERE NSURANCE COMPANY
34m Ave & 80m & Motne I 61265
Endorsement Number

Iflolcy Number

r

Named Ineurad and Address

Ztt-14319

~l

ft Coupon/
Company Code

I

John Dacr* Road
•toline, XL 61265

January 1 , 1989
[(and wil terminate wtm polcy penod)

L

J

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

'It is agreed Item 2 property covered/ is amended to add sugar
B

It is further agreed Item 8# preodun is attended to include:*
(L) sugar cane harvesting equipment* She rate vill be
the same as for combines/ cotton pickers and
cotton strippers ••

harvesting equipmen

JOHN DEERE
INSURANCE

CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

J0^DEER£*SU*ANC£ COMPANY
*r\*a4e&nSLMc*nt,L6tt&5
Endorstmtm Numfetrl

| Policy Number

1

Namtd Inaurtd and Addrtu

IM- 1*319

[This tndoretment • affactn*.

1 January 1988
[(and will ttrminatt with policy ptfiodl

Company Code

Deere & Company
John Deere Road
Mollne, IL 61265

This endorsement issued by the John Deare Insurance Company forms a part of the poficy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 2, PROPERTY COVERED, is amended to add PAT2 feed-handling
and manure-handling systems.
It is further agreed Item 8, PREMIUM, is amended to include:
(k) Patz feed-handling and manure handling systems
(1) New Equipment • $1.00 per $100 of value per year
(2) Used Equipment - $1.30 per $100 of value per year

JOHN DEERE
INSURANCE

CHANGE. ELIMINA TION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOHN DEEKE NSURANCE COMWVNY
3 4 * A.* 4 80m Su Mo*me L 61265

Endorsement Number]

[Policy Number

[

JLi-ifjiv

This endorsement is effective.

r

Named Insured and Address

~i

Company Code

Deere & Company
John Deere Road
Mollne, IL 61265

1 August 1987
l(tr>d will terminate with policy period)

L

J

This endorsement issued by the John Deere Insurance Company forms a part of the polrcy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 10, ADJUSTMENT OF LOSS, is amended to read as follows:

The insurance company shall not be liable for more than the actual cash value
of the property at the time any loss or damage occurs. Loss or damage shall
be ascertained according to such actual cash value (including a proper
deduction for depreciation, however caused) but in no event shall exceed the
lesser of the following: the cost to repair or replace the property with
material of like kind, quality and condition; or, the amount of the original
purchase price of the property. The company may, at its option, replace the
property with that of like Kind, quality, and condition. This insurance does
not cover loss, damage or expense caused by the neglect of the Insured or
other party of interest to use reasonable means to save and preserve the
property after any loss or damage.
Payment of loss shall be made to John Deere for the account of all interests.
John Deere shall be responsible for proper payment to the Additional Insured
or other interests and has agreed to hold the Insurance Company harmless in
any action arising by reason of its having so paid such loss or losses.

JOHN DEERE
INSURANCE

CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOHN D6ESE INSURANCE COMPANY
3ir> Avt &80mSi ^ > ^ L 61265

I Policy Number

Endorsement Number]
Nam«d tnsurtd and Addrest

1:1-14319
This endorsementa effective

~l

Company Code

1 December 1986
[(end will termmete with policy period)

Deere & Company
John Deere Road
Moline, IL 61265

J
This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

It Is agreed Item 8 PREMIUM is amended to add:
(i) FrfC Chemical Sprayers
(1) New Equipment $1.00 per $100 per year
(2) Used Equipment $1.30 per $100 per year

JOHN DEERE
INSURANCE

CHANGE. ELIMINM

HON OR ADDITION OF COVERAGE

AMENDMENT Of DECLARA T/ONS

JOHN DEH*E INSURANCE COMPANY

Endorsement Number

Policy Number

Company Code

This endorsement« effective.

1 December 1986
(and wtH terminate wtttypohcy period)

r,

Named Insured and Address

t>143i?

Deere & Company
John Deere Road
Moline, IL 61265

J
This endorsement Issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes efiect
on the effective date also stated herein.

It Is agreed Item 8(a) and 8(b) PREMIUM are amended to read:
(a) Agricultural Equipment (other than Combines, Cotton Pickers and
Cotton Strippers)
(1) Alabama, Arizona, Arkansas, Florida, Georgia, Louisiana, Mississippi,
New Mexico, North Carolina, South Carolina, Tennessee and Texas
New Equipment $.50 per $100 per year
Used Equipment $.66 per $100 per year
(2) All States not listed in Item 1 above:
New Equipment $.18 per $100 per year
Used Equipment $.24 per $100 per year
(b) Combines, Cotton Pickers and Cotton Strippers
(1) Alabama, Arizona, Arkansas, Florida, Georgia, Louisiana, Mississippi,
New Mexico, North Carolina, South Carolina, Tennessee and Texas
New Equipment $1.24 per $100 per year
Used Equipment $1.65 per $100 per year
(2) All States not listed in Item 1 above:
New Equipment $.45 per $100 per year
Used Equipment $.60 per $100 per year

JOHN DEERE
INSURANCE

CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DEC LA RA TlONS

JOW DEERE NSURANCE COMRwr
3«»> tot & 80m ScMo»ne L 61265

Endorsement Number]

(Policy Number

I'<-Ujl9
This endorsement« effective.

Named Insured and Address
Company Code

Deere & Company
John Deere Road
Moline, IL 61265

29 A p r i l 1987
{(and will terminate with policy period)

L

J

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 2, PROPERTY COVERED, is amended to add utility trailers
and industrial equipment trailers as covered merchandise.

In addition Item 8(j) PREMIUM is added as follows:
(j) Utility Trailers and Industrial Equipment Trailers rates
will be the same as for equipment sold with trailer.

CHANGE, ELIMINATION Ofl ADDITION OT COVERAGE
AMLNDMLN1 OF DECLARATION*

JOHN DEERE
INSURANCE
jy t j t * rnF ic> JHANCT CC**VXN>

3-lih /Wc & BOM SI .Mnfcm 1 61?G5
Endorsement Number

[Policy Number

IM 14319

"i

r
Nnnifd lnsu»»*d and Add»«*s»

Thti endorsement n effecuve

Company Co't*

December 1 9 1986
hand wilt terminate with policy period)

Deere & Company and others defined in
Paragraph 1 of the Installment Sales
Floater Form attached
John Deere Road
Moline, IL 61265

This endorsement issued by the John Deere Insurance Company forms a patt of the pohry number stated herein and takes *ffec
on the effective date also stated herein.

It is agreed Item 8
(h)

PREMIUM is amended to add:

Consumer Products Equipment including Golf
and Turf Equipment
(1)

Compact utility tractors $.30 per $100 per year

(2)

Golf and Turf equipment

(3)

All consumer products sold to rental businesses

$.75 per $100 per year

$4.20 per $100 per year
(4)

All other consumer products $.75 per $100 per year

t JOHN DEERE
' INSURANCE

CHANGE, ELIMINATION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOHN 0£ERE »DURANCE COMPANY
34m A * & 80m Si. Mo»«r* 161?65

Endorsement Number

1 Policy Number

1

Nimtd Irttured and Address

IM-14319

This endorsement« effective.

01 December 1986
1 (and ¥vtH termmite wtth policy period)

Company Code

Deere & Company and others defined In
paragraph 1. of the Installment Sales
Floater form attached.
John Deere Road
Moline, IL 61265

L

J

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

I t i s agreed Item 8. PREMIUM Is amended to add:
.)

Compact u t i l i t y tractors $0.30 per $100 per year.

^•STKlSUTlONSfPviU C I ' H I M

JOHN DEERE
INSURANCE

f 0*>K f»U«rMA$lNC,

CHANGE, EUMINA TION OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JOW OffiRE NSURANCS COMR*NY
X * A« 4 80rt SL l**ne, 161265
End or stmt nt Number]

1 Policy Number

Named Insured 9nd Address

IM-14319
This endorsement • effective:

01 October 1985
1 (and will terminete with policy period)

Company Code

Deere & Company and others defined in
paragraph 1. of the Installment Sales
Floater form attached.
John Deere Road
Moline, IL 61265
.

This endorsement issued by the John Deere Insurance Company forms a part of the policy number stated herein and takes effect
on the effective date also stated herein.

It is agreed Item 2. PROPERTY COVERED is amended to add:

Consumer Products sold to

rental businesses on a variable rate loan contract - Security Agreement.
It is further agreed Item 8. PREMIUM is amended to include:
(h) All new John Deere Consumer Products listed in the Consumer Products
Price Book, $4.20 per $100 per year ($,35 per month).
In addition Item 6(e) EXCLUSIONS is amended as follows:
(e)

Fraud, misappropriation, embezzlement, secretion, wrongful conversion,
infidelity, voluntary parting with any insured property caused by trick,
scheme or false pretense, or any loss or damage caused by any willful,
illegal or dishonest act or omission, including but not limited to theft
done by, or at the instigation of an Additional Assured, his employees
or agents, a dealer, any shareholder, agents or employees of a dealer
(whether or not the loss occurs during the working hours of such
employees), or by any person to whom such property has been entrusted,
except carriers for hire.

ADDENDUM

THE ENDORSEMENT

B

AMENDING PARAGRAGH 3

JOHN DEERE
US INSURANCE

CHANGE, EUM1NA1
OR ADDITION OF COVERAGE
AMENDMENT OF DECLARATIONS

JON DEERE NS^ANCE COMWVNY
3«n Aveft80m S: Mome I 61265
Endonjement Number

Oicy Number

1

r.

Named Insured and Address

IM 14319
rhtt endorsement • effective

1 September

Company Code

1983

1

n

Deere t Company
John Deere Road
Moline, IL 61265

end wil terminate with potey penod)

'his endorsement issued by the J o h n Deere Insurance Company forms a pari of the policy number stated herein and takes effect
>n the effective date also stated herein

It is agreed Item 2, Property Covered, is amended to read as follows:;
Property Covered
2.

This policy covers merchandise consisting principally of machinery
and/or equipment and all attachments or appurtenances therefor,
manufactured and/or distributed by the Named Insured or its dealers,
sold under Loan Contract or Retail Installment Contract, Agricultural
Equipment Leases, Industrial Equipment Leases and Dealer Purchase-foriental plans financed by the Named Insured and equipment listed as
additional security on such finance agreements, wherever such insured
property may be in the Continental United States or Canada, in transit
or otherwise.

It is agreed Item 3, Attachment of Insurance, is amended to read as follows:
Attachment of Insurance
3.

The insurance hereby provided shall apply only to those items of
financed merchandise or additional security on which, according to the
Named Insured's records, insurance was purchased at the time the
financing agreement was made. As respects each item of financed
merchandise, the insurance shall attach as of (a) the time the
additional Insured takes possession thereof or (b) the time of
acceptance of the note by John Deere, whichever occurs first. As
respects each item of additional security, the insurance shall attach
as of the time of acceptance of the note by John t>eeze.

-v4ftfvi anv of the terms conditions agreements or declarations orf the polcy. other

ADDENDUM C

ACCEPTANCE FORM

DEALER

CONTRACT OATE

This is to advise that your Loan Contract described herein has been accepted by John Deere or that your Retail Installment Contract descnbed
herein has been assigned to John ^xt by your John Deere dealer The
contract has been assigned the number shown below.

1

DEON
STUART

CO-OEBTORS
OR
CONTACT

DE/M

^WltfVU^
/_Z...£*9 ~ VV7 ~ c& 3 3

i

>r
1 1 1

TA S I

500

^PUNTPuL

NORTH
UT

'€s-.*?

34010

LOAN CONTRACT OR RETAIL INSTALLMENT CONTRACT NUMBER
PLEASE MAKE Ml PAYMMTS AND INQUIRIES DRECT JO
CASH PRICE

OFFICIAL FEES
•ISURANCfc PREMIUM
AMOUNT FINANCED
RNANCE CHARGE
TOTAL OF PAYMENTS

TS^ W
( 0 1 MO

"fcST
"555gT -&mrr
teiOaN^LBH

J
K^MWfl

7 0 746 3

<p<

870276281&A|

JOHN DEERE

S 2 2 6 6 5 A 1400

CASH DOWN PAYMENT
TRADE-IN

1

W

1 9 TH

NCLINE

5Tr>^ET
IL

61265

^0465^1
JN§JFFECTIVE DAjg

20 0
•JftMBMdSZsJ'*

6?1942^
156627 1
778S70C

20

D^C

81

•IMS' OWnATOK 9AT£*"—*1
0 1

APR

FINANCE CHARGE BEGINS fr 1

33

APR

84

YOUR PAYMENTS ARE DUE ON THE £ 7 | DAY OF THE MONTH

DUE
MO YR
0 4B&

AMOUNT

i iopra

I?

0°rICNAL

INSURANCE

CERTIFICATE OF PHYSICAL DAMAGE INSURANCE
This certifies that the equipment for which John Deere holds borrower's or purchaser's contract, the number of which appears above, is insured under a potcy of physical
damage insurance issued by JOHN DEERE INSURANCE COMPANY, Moiine Illinois, until the expiration date shown above unless the insurance is terminated sooner as provided in the next sentence The insurance shall terminate immediately without notice if any one of the following events occurs the indebtedness is discharged. John
Deere's security interest in the property which is the subject of the contract terminates, there is a default in payment of the indebtedness and John Dwn dscorronues insurance premium payments, the property is repossessed by John Deere, a judgment is entered on the contract; or the Retail Installment Sales Floater Poticy under which
John Deere has purchased the insurance Is terminated The premium for the insurance under said policy covering the equipment for which said note was issued is also
stated hereon If no premium charge appears hereon, this insurance has been purchased by John Deere at its own expense as provided in the Notice of Physical Damage
Insurance attached to the (borrower's) purchaser's note and loan contract or retail installment contract
The rights of a i parties are gowned solely by the
aforementioned policy, issued t
This insurance applies only whSe the insured equipment is within the United States of America and the Dominion of Canada or is bang transported between locations
therein
In case of damage to or loss of the equipment from any of the risks covered by said policy, the borrower or purchaser should immediately notify John Deere so that a ciaim
may be filed with the JOHN DEERE INSURANCE COMPANY. A ^ p o l o l J ^ s ^

See perils covered, policy terms end loss report on reverse side.

NOTE: ""le folL/nna Pol.c, Terms do not apply:
tract or Retail instcflrrent Jontract.

.ss a Certificate of Physical Damage Insurance appears L

Sub 3' * *r s c ^ e ™ " * : ^: 3d suosequent to the printing of this certificate, the
ccic/ o n / les is oilo\s
VAL TCLiCV COVERS - nii HSKS of accidental direct physical loss or damage to
prcpuU/ .r^u.cd J^rcur.Jc., vxcspt as hereinafter stated
E/XLT C'li
u nsur^ce does not aDp'y to loss or damage caused by or
c ^ % re n 4 |Jelav !o i marKet interruption of business or consequential
uss j t a --a Li3 2) *vear and tear (including hazards ot normal operation,
gr2cjai J J enoru on our o ^ i or lust latent defect, mechanical breakdown or
rrtren*
31, J n ess os: cr ^amage by fire explosion collision or upset ensues
ard iHen :niy for cuch ensuing loss or damage (3) caulty materials or faulty
worKmansn.p in repairing, a^usting, servicing or maintenance operations unless
fire explosion, collision or upset ensues and then only for ensuing loss or
damage (4) Rain sleet, snow feezing, extremes of temperature or dampness or
aryness of atmosphere, except when loss or damage occurs from such causes
while property is in transit by a earner for hire (5) Fraud misappropriation, secret on vong'ul ccnversion 'midelity, or any willful, illegal or dishonest act or
omission cone by or at the instigation of an Additional Assured his employees or
agents or any oe^son or persons, to whom the property has been entrusted except car ers for h re (6) Unexplained or mysterious disappearance of property
^except oropefy n the custody of earners for hire) or shortage of property
disclosed on taking inventory (7) Hostile or warlike action in time of peace or war
(8) insdtrsct on <9) Nuc'ear reaction or radiation (10) Hazards of normal operatcn
ADJUSTMENT OF LOSS - The Insurance Company shall be liable for the actual
cash va'je of t u e property at the time any loss or damage occurs, but the Insurance Company shall not be liable for more than the cost to repair or replace the
damaged property (at the option of the Insurance Company), nor shall the Insurance Compary be liable for more than the original purchase price of the
damaged property
Payment of Joss shall be made to John Deere for the account of all interests John
Deere shall be responsible for proper payment to the Assured or other interests
and has agreed to hold the Insurance Company harmless in anv action arisina by
reason of its having so oaid such losflfcift
DEDUCTIBLE - Each claim for loss or damage shall be adjusted separately, antf
from the amount of eacn such adjusted claim there shall be deducted jb$ fpiiqwr
mg
$100 deduced on agricultural and consumer end use of equijTiflen^&ddeducted on industrial end use of equipment.
SUBROGATION - Upon making settlement of any claim the InsurancrGotnpany
shall be subrogated to all the rights of the Assured of recovery thereto^ an^ a{
the request of the Company or its Agents the Assured shall execute and deliver
instruments and papers and do whatever else is necessary to secure 3t!9> rtgtfts*
MISREPRESENTATION AND FRAUD - The policy shall be void if the Assured has
concealed or misrepresented any material fact or circumstance qoopermng the insurance or the subject thereof or in case of any fraud, atfemptea fraud or false
swearing by the Assured touching any matter relating to the Insurance or the subject thereof whether before or aftei loss
MACHINERY • In case of loss or injury to any part of a machine consisting, when
complete for sa J or use, of several parts, the 'nsurance Company shall only be
liab'e for an amount not exceeding the value of the part lost or damaged

reverse side; (b) to repair or overhaul Loan Con-

BENEFIT OF INSURANCE • me Assured warrants mat me insurance snail not inure directly or indirectly to the benefit of any carrier bailee, or other party, by
stipulation in bill of lading or otherwise, and any breach of this warranty, shall
render the policy null and void
PROTECTION AND RECOVERY AFTER LOSS - In case of loss or damage it shall be
necessary 'or the Assured to protect the property insured under the policy from
other or further loss or damage and it shall also be necessary for the Assured to
use all reasonable effort in defense safeguarding and recovery of the property insjred under the policy or any part thereof, and any other or further loss or
damage due directly or indirectly to the Assured's failure to protect said property
shall not be recoverable Any act of the Assured or the Insurance Company in
recovering, saving and preserving the property insured under the policy, shall be
considered as done for the benefit of all concerned and without prejudice to the
nghts of any party, and any expenditures so incurred for salvage salvage charges
or general average charges shall be limited under the policy to such proportion of
such amount as the amount of the insurance bears to the total value of the goods
and merchandise involved
IMPAIRMENT OR RECOVERY RIGHTS AGAINST CARRIERS - Any act or agreement by the Assured, either before or after loss, whereby any nght of the Assured
to recover the full value of, or amount of damage to any property lost or injured
and insured under the policy, against any carrier bailee or other party liable
therefor, is released impaired or lost, shall immediately render the policy null and
void, but the Insurance Company's right to retain or recover the premium shall
not be affected The Insurance Company is not liable for any loss or damage
which, without its consent, has been settled or compromised by the Assured
SUIT AGAINST INSURANCE COMPANY - No suit, action or proceeding for the
recovery of any claim under the policy, shall be sustainable in any court of law or
equity unless the same be commenced with&tweivtJBOiUh&aext after discovery
by the Assured of the occurence which gives nse to the claim Provided, however,
that if by the laws of the state within which the policy is issued such limitation is
invalid then any such claims shall be void unless such action, suit or proceeding
be commenced within the shortest limit of time permitted by the laws of such
, it shall be lawful and necessary for
d assigns, to sue, labor and travel
the Assured/*"
d recovery of the property insured
for, in an<f f
prejudice to the insurance, nor shall
uTRJfeWte
ompany, in recovenng, saving and
the*o*<
or damage, be considered a waiver
pre^ecyjnrj
rge whereof the Insurance Company
or an accep
nhty of the sum insured under the
wffnfontnftu
policy,-*-1*
OTHER INSURANCE - In case other valid and collectible insurance exists on any
property, assured by the policy at the time ajd place of loss, the msuranqe under
the policy snail be considered as excess insurance and shall not apply or contribute to tti% payment of any loss until the amount of such other insurance shall
have beei}^xhausted, it being understood * n d agreed that under the policy the
Assured is to be reimbursed to the extent of the difference between the amount
collectible from such other insurance and the amount of actual loss otherwise collectible under the policy

LOSS REPORT

MAIL TODAY - DELAY MAY VOID YOUR CLAIM

In the event of loss IMMEDIATELY detach and complete this Loss Report Send completed report to John Deere at address shown on front and secure through John Deere,
the insurance company s authorization before repair work is begun Insurance will not apply to repairs made without authonzation
[ BORROWEP OR PURCHASER NAME & ADDRESS

CONTRACT NO (See Front)

DATE k (Oay)
OF »
LOSS f

(Month)

TYPE OF PROPERTY (Model Description Sena! No , etc)

I DESCRIPTION OF LOSS (include Place of Loss Cause Anyone of Fault Witness Other Vehicles Involved Time etc

|

S THERE
OTHER
APPUCAB E

^

NO

F

lug

YFS

IF YES GIVE NAME & ADDRESS OF INSURANCE COMPANY

/ certify that this report is complete and accurate

(Signature of Borrower or Purchaser)

Date

(Year)

ADDENDUM D

COURT'S RULING AND ORDER

FILE") '" "

"riC:

In the Second Judicial District Court
in and for the

County of Davis, State of Utah
STUART, INC.,

RULING ON MOTIONS

Plaintiff,
vs.
JOHN DEERE INSURANCE,
Defendant.

Civil No. 43933

The defendant's motion for summary judgment and the
plaintiff's cross motion for summary judgment came before the
court for oral argument on September 5, 1989, with Douglas M.
Durbano appearing for the plaintiff and Mark 0. Morris appearing
for the defendant.
After oral argument, the court took the
motions under advisement. The court now rules on the motions.
In the defendant's memorandum, page three, there was a
statement of undisputed material facts.
Both of the parties
stipulate that these are the undisputed material facts of the
case. About December 20, 1983, Stuart purchased a backhoe from
John Deere on a retail installment contract.
The defendant
issued an insurance policy covering the backhoe. On February 5,
1988, Stuart made the final payment on his obligations under the
contract. On March 9, 1988, the backhoe was destroyed by fire.
Both parties agree that this case can be decided by reference to
the policy.
It is therefore a law question for the court to
decide.
The legal arguments that the parties focus on are found in
paragraph three, page one of the policy which states as follows:
"This insurance terminates when the actual maturity date of the
note is reached or the date on which the security interest of
John Deere in said equipment terminates, whichever occurs first."

FILMED

The plaintiff was in receipt of two documents.
One was
called a certificate of physical damage insurance. The other is
the installment note.
Both documents make it clear that "the
insurance shall terminate immediately without notice if any one
of the following events occur: The indebtedness is discharged;
John Deerefs security interest in the property which is the
subject of the contract terminates."
These documents are not
part of the insurance contract because they are not issued by the
defendant, but they are indications of what the parties intended
to contract with the insurance company. The plaintiff refers to
a policy amendment which amended the primary policy but did not
include the clause
"this insurance terminates when the actual
maturity date of the note is reached or the date in which the
security interest of John Deere in said equipment terminates
whichever first occurs."
The purpose of the amendment was to
include other security and was not intended to change the terms
of the policy itself.
The endorsement states that "nothing
herein contained shall be held to vary, waive, alter, or extend
any of the terms, conditions, agreements or declarations of the
policy, other than as stated herein."
The basic policy,
therefore remained the same, including that aforementioned
statement concerning termination of the policy when the security
interest of John Deere was satisfied. It is also important to
note that when the contract was paid off by the plaintiff, John
Deere refunded the balance of the unearned insurance premium to
the plaintiff.
It is also of interest to the court that the
plaintiff never actually saw the policy itself until after the
destruction of the insured property. John Deere Company was the
primary insured party and the plaintiff was only secondarily
insured.
The termination of insurance provision does not appear in
the endorsement due only to a typographical error. This was a
mistake on the part of the defendant. The plaintiff was not even

aware of the provisions of the policy or the typographical error
and did not rely on it until after the loss of equipment.
The plaintiff also complains that the defendant cancelled
the policy. This is not borne out by the facts in the case. The
insurance contract terminated naturally by the payment in full of
the proceeds of the installment note to John Deere and was not
cancelled by the defendant. The defendant's motion for summary
judgment is therefore granted and the plaintiff's cross motion
for summary judgment is denied.
The defendant is ordered to draw a formal order consistent
with this ruling.
Dated September 13, 1989,
BY THE COURT:

r
/

/

/

J&z

JUDGB^-^
Certificate of Mailing:
/
This is to certify that the undersigned mailed a true and
correct copy of the foregoing Ruling to Douglas M. Durbano,
United Savings Plaza, #320, 4185 Harrison Blvd., Ogden, Utah
84403 and Mark 0. Morris, P. 0. Box 45385, Salt Lake City, Utah
84145-0385 on September 14, 1989.

at A t
Deputy Clerk

C ! C"> ••' *"' -7-•»:-» r-- —j^r-

n. „

;

in —

• * i" ,1

o.:r., •

Mark 0, Morris (A4636)
RAY, QUINNEY & NEBEKER
Attorneys for Defendant
79 South Main Street
P.O. Box 45385
Salt Lake City, Utah 84145-0385
Telephone: 801 532-1500

IN THE SECOND JUDICIAL DISTRICT COURT IN AND FOR
DAVIS COUNTY, STATE OF UTAH
OOOOO

STUART, INC., a Utah
corporation,
:
:

ORDER OF SUMMARY JUDGMENT
AND DISMISSAL OF COMPLAINT
WITH PREJUDICE

:

Civil No. CV-43933

Plaintiff,
vs .
JOHN DEERE INSURANCE
COMPANY,
Defendant.

:
ooOoo

Defendant John Deere Insurance Company's ("John Deere")
Motion for Summary Judgment and Plaintiff Stuart, Inc.'s
("Stuart") Cross-Motion for Summary Judgment came on for regularly
scheduled hearing on September 5, 1989. Mark 0. Morris appeared
on behalf John Deere.
plaintiff.

Douglas M. Durbano appeared on behalf of

Based upon the parties' memoranda, the affidavits on

file, and oral argument, and pursuant to Rules 52, 54, and 56 of
the Utah Rules of Civil Procedure, this Court makes the following
findings of fact and conclusions of law, noting that there were no
genuine issues of material fact.

Fll Men

1.

On or about December 20, 1983, Stuart purchased a

1984 John Deere 510B Wheel Loader Backhoe, serial no. BF707463
through a retail installment contract (••Contract") with John
Deere.

Property insurance was provided to Stuart in connection

with this purchase through John Deere.

The loan was to be paid

off by April 1, 1988.
2.

Part of the Contract included a Certificate of

Physical Damage Insurance, which states, in part, "The insurance
shall terminate immediately without notice if any one of the
following events occurs: the indebtedness is discharged; John
Deere1s security interest in the property which is the subject of
the contract terminates. . . ."

Under the Contract's section

entitled "ADDITIONAL RIGHTS OF THE PARTIES", it states, in part,
"If physical damage insurance is purchased by holder, I (we) will
be furnished a certificate which describes the insurance.

Such

insurance shall terminate if the indebtedness is discharged, or if
the holder's security interest in the equipment terminates . . .
All documents received by Stuart at the time of purchase
contained language similar or identical to that quoted above.
3.

The insurance policy that covered the Backhoe and

under which Stuart makes its claim, is an inland marine policy,
number IM-14319 ("Policy").

A true and correct copy of the Policy

-2-

was attached to the April 10# 1989 Amended Affidavit of Howard
Payne.

Paragraph 3 of the Policy's Installment Sales Floater,

which paragraph is entitled "ATTACHMENT OF INSURANCE"# states, in
part, as follows:

"This insurance terminates when the actual

maturity date of the note is reached or the date on which the
security interest of John Deere in said equipment terminates,
whichever first occurs."
4.

On September 1, 1983, the language contained in the

"ATTACHMENT OF INSURANCE" paragraph of the Installment Sales
Floater was changed, and the last sentence of the original
paragraph was left out due to typographical and clerical error.
The omission of the termination language was not the result of
articulating the intent of the parties.
5.

It was never the intent of the parties to the Policy

that the termination provisions of the Policy change.
6.

On or about January 20, 1988, Stuart contacted John

Deere Credit Services, Inc. and was advised that the Contract
could be paid in full by February 10, 1988 for the sum of
$5,578.72.

On or about February 5, 1988, Stuart made a final

payment on its obligation under the Contract for purchase of the
Backhoe and was no longer obligated under the Contract to John
Deere.

On February 5, 1988, Stuart's account was credited for the

unearned insurance premium which resulted from the early payoff of
the loan.
-3-

7.

On March 9, 1988, the Backhoe was destroyed by a

fire of unknown origin; thereafter Stuart made its claim under the
Policy, which claim was denied by John Deere•
8.

Stuart did not see the Policy until after the

Backhoe's fire, nor did Stuart rely upon the September 1, 1983
amendment to the Policy prior to the Backhoe's fire.
CONCLUSIONS OF LAW

1.

/ / V

u

This Court concludes that on February 5, 1988, upon

the discharge of Stuart's indebtedness and the termination of John
Deere's security interest, and upon Stuart's receiving a credit
for the unearned insurance premium, the Policy terminated, of its
own terms.
2.

The Policy was not cancelled by John Deere.

Based upon the foregoing Findings of Fact and Conclusions
of Law, Defendant John Deere Insurance Company's Motion for
Summary Judgment.is granted and Plaintiff Stuart, Inc.'s
Cross-Motion for Summary Judgment is denied.
It is hereby Ordered that Plaintiff's Complaint against
Defendant be dismissed, with prejudice and on the merits.
DATED this

r

day of -Oepfeembcr, 1989.
BY THE COURT:

Honoltable Douglas Cornaby
District Court Judge
-4-

CERTIFICATE OF MAILING

I hereby certify that on September ~\

1989 and

pursuant to Rule 4-504 XJCJA, a copy of the foregoing proposed
Order was mailed/ postage prepaid to the following:
Douglas M. Durbano
United Savings Plaza, #320
4185 Harrison Blvd.
Ogden, Utah 84403

9394M
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